
 
 

 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE :::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara 

 

Session Case No- 49 of 2016 

u/s 457/376 Indian Penal Code 

State of Assam 

-Vs- 

     Sibu Sarma 

   ……. accused person 

Date of framing charge :-  17-05-2016 

Date of recording evidence :-  24-10-2016 

      18-11-2016 

     21-01-2017 

      21-02-2017 

      02-06-2017 

     28-08-2018 

     02-04-2019 

     09-05-2019 

     

Date of Argument  :- 10-06-2019 

Date of Judgment  :- 20-06-2019 

Advocates Appeared:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam 

For the defence  :-  Mr. Shahajamal Seikh,  

          Ld. Advocate for the accused.  
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J U D G M E N T 

1. This case is u/s 457/376 Indian Penal Code, so the name of the 

victim is not mentioned. She is hereinafter referred to ‘x’. 

2. The prosecution case, in brief, is that ‘x’, the informant lodged an 

ejahar with the Bilasipara police station on 21-09-2013 informing that on 17-

09-2013 her husband was not at home. On the very night at about 01.00 at 

night, the accused Sibu Sarma, taking the advantage of absence of her 

husband, entered into her house, showed her dagger and committed rape 

on her. The informant raised hue and cry. Hearing her noise, the nearby 

villagers went there, at such, the accused Sibu Sarma had gone away. 

  So, the informant prayed for taking necessary action against the 

accused Sibu Sarma. 

3. The Bilasipara police station recived the ejahar and registered as 

Bilasipara police station case no. 933/13 u/s 457/376 Indian Penal Code, 

I.P.C in short. The case was investigated and having found prima facie u/s 

457/376 I.P.C against the accused Sibu Sarma, prepared the charge sheet 

and laid the same before the court for trial.   

4. The accused Sibu Sarma appeared in the court of the Sub-Divisional 

Judicial Magistrate (M), Bilasipara and he was furnished copy. Learned Sub-

Divisional Judicial Magistrate (M), Bilasipara having found the case u/s 

457/376 I.P.C, which is triable exclusively by the court of Sessions, 

committed to the court of Sessions Judge, Dhubri. 

5. The Hon’ble Sessions Judge, Dhubri received the case and 

transferred to this court for trial.  

6. The accused Sibu Sarma, hereinafter called the accused, appeared in 

this case. Charge was framed u/s 457/376 I.P.C against the accused. The 

charge was read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried. 

7. The prosecution, in order to bring home the charge against the 

accused, examined 10 ( ten) witnesses, namely- 

1. ‘x’/ the informant/victim PW-1 

2. Usha Das   PW-2 

3. Sapala Das   PW-3 

4. Arup Das   PW-4 
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5. Ajay Das   P.W-5 

6. Ratan Das   P.W-6 

7. Sunil Das   P.W-7 

8. Dr. Rinku Ahmed  P.W-8 

9. SI Uttam Goswami  P.W-9 

10. Babul Ch. Das  P.W-10 

 

8. The accused was examined u/s 313 Cr.P.C and his statement was 

recorded where he denied all allegations leveled against him in the evidence 

adduced by the prosecution witnesses and also declined to adduce evidence 

in defence.  

9. Heard argument for both sides. 

10.           POINTS FOR DETERMINATION   

i. Whether accused on 17-03-2013 at about 01.00 A.M at village 

Kadamtola Pt. III under Bilasipara police station, committed 

lurking house trespass at night by entering into the dwelling house 

of the informant/victim ‘x’? 

ii. Whether accused on 17-03-2013 at about 01.00 A.M at village 

Kadamtola Pt. III under Bilasipara police station committed rape 

on ‘x’? 

  

DECISION AND REASONS THERE OF 

11. Since, P.W-1 ‘x’ is the informant as well as victim, so, she is the 

prime witness. Let’s see the evidence of this witness.  

  P.W-1 ‘x’ has stated in her evidence that she is the informant in this 

case. The occurrence took place three years ago (from the date of adducing 

her evidence on 24-10-2016). On the night of occurrence at 11.00 P.M she 

was sleeping in her bedroom with her two daughters. The accused entered 

into her room and removed her saree. The accused then tied her mouth with 

the said saree and he committed rape on her. Her daughter raised hue and 

cry. Hearing their cries, her mother-in-law came out, at such the accused 

had gone away. On the night of occurrence, her husband went to 

Lakhimpur. She lodged the ejahar with the Bilasipara police station, Ext-1 is 

the said ejahar. She gave her statement before the Magistrate, Ext-2 is the 

said statement. She was examined by Medical & Health Officer.   
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  In her cross P.W-1 has stated that the accused entered into her room 

through the door. The door of the house was closed. She did not know how 

he entered into her room. Her mother-in-law came to her room hearing her 

noise. The accused left her room after arrival of her mother-in-law. The 

accused was present in her room till her mother-in-law came to her room. 

On the night of occurrence, her husband was at Dibrugarh. She denied that 

the accused did not commit rape on her.  

12. Thus, minute scrutiny of evidence of P.W-1 ‘x’ shows that on the 

night of occurrence her husband was not present at the house. She was 

sleeping with her minor daughter and son. According to P.W-1 the door of 

her house was closed. The accused entered into her room through the door 

of her house. But she did not know how the accused entered into her room. 

P.W-1 ‘x’ is silent in her evidence whether the accused entered into her room 

either by breaking the door or by any other means. P.W-1 ‘x’ is also silent in 

her evidence how she could identify the accused. According to P.W-1 

occurrence took place at 11.00 at night. If that is so, it was dark inside the 

room. P.W-1 ‘x’ is silent whether there was any light or lamp in her room. 

This is vital point. This is not made clear by P.W-1 ‘x’ in her evidence. 

  Secondly, according to P.W-1 ‘x’, the accused entered into her room, 

removed her saree and he tied her mouth with that saree. Thereafter, he 

committed rape on her. 

  But in the ejahar P.W-1 ‘x’ scribed that the accused entered into her 

room, showed her dagger (a sharp weapon) and then committed rape on 

her.  

 Thus, there found variation between her evidence adduced before 

this court and her previous statement made in the ejahar Ext-1. This is a 

vital contradiction and this may affect the prosecution case.     

 Another aspect is that while in examination in chief, P.W-1 ‘x’ has 

stated that her husband was not at house, he went to Lakhimpur. But in her 

examination in cross P.W-1 ‘x’ has stated that her husband went to 

Dibrugarh. Lakhimpur and Dibrugarh are two different places. The places are 

in different direction. This evidence of P.W-1 ‘x’ creates doubt. 

  Another aspect is that according to the evidence of P.W-1 ‘x’, when 

she raised hue and cry, her mother-in-law came to her room and the 

accused was in her room till her mother-in-law arrived there. 
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  To buttress this evidence of P.W-1 ‘x’, let us see the evidence of P.W-

2, Usha Das who is the mother-in-law of P.W-1 ‘x’. 

  P.W-2 Usha Das has stated in her evidence that the informant is her 

daughter-in-law. The accused hails from her village. On the night of 

occurrence, at about 11.00 at night she heard noise towards the house of 

the informant. She, accordingly, went to the house of the informant and she 

saw the accused to flee away. Her daughter-in-law told her that the accused 

committed rape on her. Next day, a meeting was arranged in the village, but 

the accused did not attend the meeting.  

  In her cross P.W-2 stated that when she went to the hosue of the 

informant, the door of her house was closed. Her daughter-in-law opened 

the door. 

  Thus, careful scrutiny of the evidence of P.W-2 shows that when 

P.W-2 went to the house of her daughter-in-law ‘x’, she saw the accused to 

flee away. She found the door of her daughter-in-law ‘x’ closed. When she 

came there, P.W-1 ‘x’ opened the door.  

 There found lack of corroboration in the evidence of P.W-1 ‘x’ and 

P.W-2 Usha Das. According to P.W-1 ‘x’, the accused was in her room till her 

mother-in-law arrived. But P.W-2 has stated that she saw the accused to flee 

away and the door of the house of the P.W-1 ‘x’ was closed. There is gulf in 

the evidence of P.W-1 and P.W-2. This gulf is a distinct and this may shroud 

the prosecution with doubt.  

13. Now, let us see the evidence of other witnesses.  

  P.W-3 Sapala Das has stated in her evidence that she knows both the 

informant and the accused, but she knows nothing about the occurrence.   

14. P.W-4 Arup Das has stated in his evidence that he along with Ajay 

Das, Sambu Das were working at Biswakarma Mandap on the night of 

occurrence. They heard hue and cry towards the house of the informant and 

they went there but they did not find the accused.   

15. P.W-5 Ajay Das has stated in his evidence that on the night of 

occurrence, he along with others were working at Biswakarma Mandap. One 

Brishti Das and Sabitri Das informed that the accused entered into the house 

of the informant. Accordingly, they went there. The informant told them that 

the accused did not enter into her room.   
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16. P.W-6 Ratan Das has stated in his evidence that on the day of 

occurrence, he heard hue and cry towards the house of the informant. He 

went there and saw the accused in the house of the informant. He tried to 

catch hold the accused, but he had gone away. 

  In his cross P.W-6 has stated that the husband of the informant is his 

brother. When he reached the house of the informant, the door of the house 

was opened.   

17. P.W-7 Sunil Das has stated in his evidence that on the night of 

occurrence he along with others were working at puja Mandap. They heard 

hue and cry towards the hosue of the informant. They went there. They 

found the door of the house of the informant was closed. They asked the 

informant to open the door. The informant opened the door, but they found 

none.   

18. Thus, careful scrutiny of the evidence of P.W-3 to P.W-7, it appears 

that P.W-4, P.W-5 and P.W-7 were working nearby the hosue of the 

informant. When they heard hue and cry and they were informed by Bristi 

Das and Sabitri Das that the accused entered into the house, they went 

there instantly. They found the door of the house of the informant was 

closed. They asked her to open the door. When she opened the door, they 

found none. But P.W-6 Ratan Das has stated in his evidence that the door of 

the house of the informant was kept opened. So, there found lack of 

corroboration in the evidence of P.W-6 and P.W-4, P.W-5 and P.W-7. 

Moreover, P.W-6 is not specific in his evidence where he saw the accused 

either inside or outside of the house of the informant. P.W-6 is also silent in 

his evidence whether anything was told to him by the informant about the 

occurrence. 

  Another important thing is that P.W-2 and P.W-6 have stated in their 

respective evidence that there was village meeting regarding the occurrence. 

But P.W-3, P.W-4, P.W-5 and P.W-7 who are villagers of the said village 

have stated nothing that there was meeting in the village. So, there found 

gulf in the evidence of P.W-2, P.W-6 and P.W-3, P.W-4, P.W-5 and P.W-7.  

  Thus, the evidence of P.W-3 to P.W-7 is found not satisfactory and 

convincing to prove the offence as alleged against the accused.     

19. Now, let us see the evidence of P.W-8 Dr. Rinku Ahmed, the Medical 

& Health Officer. 
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  P.W-8 Dr. Rinku Ahmed has stated in her evidence that she examined 

‘x’ on 23-09-2013 and found as follows: 

 General physical examination- normal; examination for injuries- 

normal; external genitalia- normal; examination of vulva and vagina- normal, 

no spermatozoa seen. According to her opinion patient was not consistent 

with recent sexual intercourse/assault. 

 Thus, the evidence of P.W-8 does not support the prosecution case 

that there was sign of rape on P.W-1 ‘x’.   

20.  P.W-9 S.I Uttam Goswami and P.W-10 Babul Ch. Das are the 

investigating officers. P.W-10 Babul Ch. Das investigated the case and after 

completion of the investigation P.W-9 SI Uttam Goswami prepared charge 

sheet, Ext-5. The evidence of P.W-9 and P.W-10 is mere official. It will not 

meliorate the prosecution case.   

21. In view of above all aspects, it leads to conclusion that the 

prosecution evidence is not sufficient and satisfactory to prove the 

ingredients as required u/s 457/376 I.P.C against the accused. The 

prosecution evidence is found dearth of merit. 

22. The prosecution, thereby, has failed to prove its case u/s 457/376 

I.P.C against the accused beyond all reasonable doubt. 

23. Held, the accused is not guilty u/s 457/376 I.P.C.   

24. Accordingly, the accused is acquitted and set at liberty. 

The bail bond of accused stands cancelled and bailor is discharged 

from liabilities.  

The case is disposed of. 

  Given under my hand and seal by this court on this 20th day of June 

2019 at Bilasipara, Dist- Dhubri. 

 

        

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESS:- 

PW-1 ‘x’/the informant/victim. 

PW-2 Usha Das   

PW-3 Sapala Das    

PW-4 Arup Das    

P.W-5 Ajay Das    

P.W-6 Ratan Das    

P.W-7 Sunil Das    

P.W-8 Dr. Rinku Ahmed   

P.W-9 SI Uttam Goswami   

P.W-10 Babul Ch. Das  

   

PROSECUTION EXHIBIT:- 

 Ext-1 Ejahar  

 Ext-2 Statement of PW-1 ‘x’ recorded u/s 164 Cr.P.C   

 Ext-3 Medical report 

 Ext-4 Sketch map, 

 Ext-5 Charge sheet. 

  

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 


